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Are You as Guilty as the Criminal?
Liability for Criminal Acts of 
Third Parties and Employees†

Sean W. Martin
Reed Bates

Michael McMyne

I.
Introduction

 Violent criminal activity in and around bars, restaurants, hotels, retail shops, and 
healthcare facilities is unfortunately an all-too-common occurrence. When customers of 
these businesses are victimized by criminal actors, the injuries and damages sustained are 
often horrific and shocking, and expose the business to almost certain litigation. These 
cases present special difficulties for the owner of the business or premises: Even though the 

† Submitted by the authors on behalf of the FDCC Premises and Security Liability Section.
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Sean W. Martin is a shareholder in the Chattanooga, Tennes-
see office of Carr Allison. An accomplished attorney in diverse 
areas of the law, Mr. Martin has served as counsel to clients in 
Tennessee and Georgia in the construction, insurance, retail 
and hospitality, and transportation industries. He has success-
fully handled cases regarding product liability, professional 
liability, commercial litigation, and workers’ compensation. 
Mr. Martin has been awarded an AV rating by his peers 
through the nationwide ranking system, Martindale-Hubbell. 
Mr. Martin received his Business Degree from Warren Wilson 
College in Asheville, North Carolina. He then earned his 

M.B.A. from the University of Memphis and his J.D. from the University of Memphis School 
of Law. He is an active member of the Federation of Defense & Corporate Counsel.

1 See, e.g., Posecai v. Wal-Mart Stores, Inc., 752 So. 2d 762, 766 (La. 1999). See also Sturbridge Partners, 
Ltd. v. Walker, 482 S.E.2d 339 (Ga. 1997).

owner’s potential liability is typically secondary to that of the criminal, the owner is likely 
the only source of available funds in the event of an adverse judgment. This can result in a 
guilt-by-association mindset as the jury tries to compensate the victim of a terrible crime 
through the deep pockets of a secondary party. To minimize this exposure, then, business 
owners must understand the general legal principles governing such cases, the types of cases 
in which liability is likely to be established, and the common insurance issues arising out 
of such cases. This Article addresses each of these critical issues.

II.
The Law

 Courts throughout the country uniformly hold that a business owner is not liable for 
injuries to others resulting from the criminal acts of third parties unless (1) the criminal act 
is foreseeable and (2) reasonable efforts can be made to prevent the criminal conduct from 
injuring customers. However, despite the overwhelming acceptance of these legal principles, 
there remains considerable debate over what actions or events give rise to a business owner’s 
duty of care and what reasonable steps must be taken to deter criminals from victimizing 
those who may be on the premises.

 A. Duty
 There is generally no duty to protect customers from criminal activities of third persons.1 
However, when a criminal act is “reasonably foreseeable,” the business owner owes a duty 
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of care toward its customers;2 indeed, “[t]he touchstone for the creation of a duty is foresee-
ability.”3 Conversely, absent foreseeability, the business owner owes no duty to protect its 
customers from criminal conduct.4 It is the plaintiff’s burden to prove the foreseeability of 
the criminal act that caused his or her injuries.5 
 In addition to the duty owed by a business owner in the event of foreseeable criminal 
conduct, a business owner may have a duty to intervene to protect its customers during the 
commission of a crime. This may involve expelling the criminal actor from the premises or 
calling 911.6 
 The owner’s duty to intervene may not stop at the front door. Ejecting a patron or calling 
911 may not always be enough to meet a business owner’s duty. This is especially the case 
when alcohol is involved, or when there is an altercation between guests. The key question 
is whether the conduct puts the business on notice that an incident may occur beyond its 

2 Posecai, 752 So. 2d at 766.
3 Madden v. C & K Barbecue Carryout, Inc., 758 S.W.2d 59, 62 (Mo. 1988).
4 See Burnett v. Stagner Hotel Courts, Inc., 821 F. Supp. 678, 682 (N.D. Ga. 1993).
5 See id.
6 See, e.g., Saatzer v. Smith, 176 Cal. Rptr. 68 (Ct. App. 1981) (court upheld bar’s motion for summary 
judgment when manager and employees acted to break up bar fight within seconds of its occurrence); 
Alvarez v. Jacmar Pac. Pizza Corp., 122 Cal. Rptr. 2d 890 (Ct. App. 2002) (restaurant met duty to protect 
patron when employee called 911 when argument was escalating, even though a subsequent shooting took 
place when one of the parties returned to the premises after initially leaving).

Reed Bates is a partner at Starnes Davis Florie, LLP in Ala-
bama and chairs the firm’s Long Term Care Practice Group.  
His practice is devoted to civil litigation, with special empha-
sis representing health care providers in litigation and regula-
tory matters. His litigation experience includes professional 
medical liability, long term care liability, pharmaceutical/
medical device litigation, and representation of clients in cases 
involving catastrophic injuries.  Mr. Bates earned his B.S. 
from University of Alabama and his J.D. from Cumberland 
School of Law.  He is former Chair of the Medical Defense 
and Health Law Committee for the International Association 

of Defense Counsel (IADC), past President of the Alabama Nursing Home Defense Lawyers 
Association, and has been selected for inclusion in the 2011 to 2015 editions of Best Lawyers 
in America in the field of Medical Malpractice.
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7 See, e.g., Perez v. KFC Nat’l Mgmt. Co., Inc., 454 N.W.2d 145 (Mich. Ct. App. 1990) (restaurant had no 
duty to protect customer from a second irate customer when attack occurred in parking lot, and there was 
no evidence of tension between the two customers before exiting the restaurant); Osborne v. Stages Music 
Hall, Inc., 726 N.E.2d 728 (Ill. Ct. App. 2000) (nightclub may be liable when bouncers ejected fighting 
men to the sidewalk and then ignored them, while allowing two female patrons to exit the building directly 
into their path); Fast Eddies v. Hall, 688 N.E.2d 1270 (Ind. Ct. App. 1997) (sexual assault and murder 
after leaving bar was not foreseeable, even though manager asked one of two men to drive the intoxicated 
woman home from the bar. Earlier sexual advances in the bar did not put the establishment on notice of 
the assailant’s propensity to commit rape or murder); Delgado v. Trax Bar & Grill, 30 Cal. Rptr. 3d 145 
(2005) (bar had duty to protect patron beyond its doors, after several men stared hostilely at the plaintiff 
for 60 to 90 minutes before bar security asked patron to leave for his own safety, patron was subsequently 
attacked by multiple parties in the parking lot).
8 See, e.g., Yarborough v. Erway, 705 S.W.2d 198, 203 (Tex. Ct. App. 1985) (nightclub could not have 
reasonably done anything to prevent harm when fight occurred suddenly); compare Eastep v. Jack-In-The-
Box, Inc., 546 S.W.2d 116, 118 (Tex. Civ. App. 1977) (restaurant should have intervened in a fight, when 
two minutes passed before the fighting began, two to five minutes of fighting occurred before the victim 
was stabbed, and three to five minutes passed after that before the police arrived).

doors.7 On the other hand, if the trouble arises quickly, so the establishment does not have 
an opportunity to intervene, its failure to do so is not actionable.8 

Michael McMyne is Senior Vice President and Chief Claim 
Officer at IFG Companies in Hartford, Connecticut. Mr. 
McMyne has been in his current position with the IFG Com-
panies since 2001. Before joining IFG he was Vice President 
of Claims at Great American Insurance - Personal Lines 
Division (1997-2001). Prior thereto, he held a number of 
increasingly responsible positions at The Travelers (1981-
1997), his last position being Second Vice President – Claims 
Services, responsible for outside panel counsel and Litigation 
Management. He began his insurance career in 1979 as a 
multi-line outside adjuster with Safeco in Colts Neck, NJ. He 

attained a Bachelor of Science degree in Law Justice (cum laude) from Glassboro State 
College (now Rowan University) and a Juris Doctorate from Western New England College 
School of Law.  He has been a member of the Connecticut Bar Association since 1991. He 
has been active in various insurance organizations during his career, such as the American 
Insurance Association (former chair of the Liability Claim Subcommittee), the Central Claim 
Executive Association and the Excess & Surplus Lines Claim Association. He is currently a 
member of the Property Casualty Insurers Association of America, Federation of Defense 
& Corporate Counsel (FDCC) and the Council on Litigation Management (CLM). He has 
also been an instructor at the CLM Claim College.
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 B. Foreseeability
 Historically, courts held that a criminal act broke the chain of causation so that a prem-
ises owner was not liable for injuries caused by the criminal act of another. This often left 
the victim of the crime unable to recover compensation for such injuries. Over time, courts 
began to depart from this approach and opted for an analysis of whether the criminal con-
duct was reasonably foreseeable to the business owner. The result has been a shift from the 
State being solely responsible for protecting its citizens from harmful criminal conduct to 
business owners having that responsibility in an increasing number of situations.
 The “foreseeability” principle derives from Section 344 of the Restatement (Second) 
of Torts, which imposes upon a business owner the duty to take reasonable action to pro-
tect its invitees against foreseeable, intentional, or criminal acts.9 Courts, however, have 
not agreed on the meaning of foreseeability in this context,10 and “[f]our basic approaches 
. . . have emerged amongst jurisdictions nationally”: the balancing test, the imminent harm 
rule, the prior similar incidents test, and the totality of the circumstances approach.11 Most 
courts employ either the “prior or similar incidents” test or the “totality of circumstances” 
test in deciding whether a criminal act was sufficiently foreseeable to impose a duty on the 
business owner.12

9 Restatement (Second) of Torts § 344 (1965); see Bass v. Gopal, Inc., 716 S.E.2d 910, 913 (S.C. 
2011); Taco Bell, Inc. v. Lannon, 744 P.2d 43, 47 (Colo. 1987); McClung v. Delta Square Ltd. P’ship, 937 
S.W.2d 891, 898 (Tenn. 1996); Erichsen v. No-Frills Supermarkets, 518 N.W.2d 116, 118-19 (Neb. 1994); 
Mundy v. Dept. of Health & Human Res., 620 So. 2d 811, 813-14 (La. 1993); Cotterhill v. Bafile, 865 P.2d 
120, 122-23 (Ariz. Ct. App. 1993); Jardel Co., Inc. v. Hughes, 523 A.2d 518, 525 (Del. 1987); Martinko 
v. H–N–W Assocs., 393 N.W.2d 320, 321-22 (Iowa 1986); Butler v. Acme Markets, Inc., 445 A.2d 1141, 
1145-46 (N.J. 1982); Foster v. Winston-Salem Joint Venture, 281 S.E.2d 36, 38-39 (1981); Nallan v. 
Helmsley–Spear, Inc., 429 N.Y.S.2d 606, 612-14 (N.Y. 1980); Uihlein v. Albertson’s, Inc., 580 P.2d 1014, 
1018 (Or. 1978). See also Donnell v. Spring Sports, Inc., 920 S.W.2d 378, 383 (Tex. Civ. App. 1996) (duty 
imposed when third-party criminal conduct is a foreseeable result of premise owner’s negligence); Seibert 
v. Vic Regnier Builders, Inc., 856 P.2d 1332, 1338 (Kan. 1993) (duty to protect patrons exists when busi-
ness “could reasonably foresee that its customers have a risk of peril above and beyond the ordinary and 
that appropriate security means should be taken.”); Shell Oil Co. v. Diehl, 422 S.E.2d 63, 64 (Ga. Ct. App. 
1992) (“The proprietor of a business has a duty, when he can reasonably apprehend danger to a customer 
from the misconduct of [others] to exercise ordinary care to protect the customer . . . .”); Lucht v. Stage 
2, Inc., 606 N.E.2d 750, 754 (Ill. App. Ct. 1992) (businesses owe customers duty “to reasonably guard 
against acts of third parties when such attacks are reasonably foreseeable”); Erickson v. Curtis Inv. Co., 
447 N.W.2d 165, 168-69 (Minn.1989) (duty to protect patrons depends, in part, on foreseeability of risk 
involved); Bullard v. Ehrhardt, 324 S.E.2d 61, 62 (S.C. 1984) (“duty of a store owner to its invitees is to 
take reasonable care to protect them. This duty does not extend to protection from criminal attacks from 
third parties unless the store owner knew or had reason to know of the criminal attack.”).
10 See McClung v. Delta Square Ltd. Partnership, 937 S.W.2d at 899.
11 Bass v. Gopal, Inc., 716 S.E.2d at 913-14.
12 Id.
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  1. Balancing Test
 The balancing test weighs the foreseeability and the gravity of the harm to the potential 
victim against the burden on the business to protect against that harm.13 This approach rec-
ognizes that a business is not the insurer of the safety of its customers, but that, in certain 
circumstances, it may be required to take reasonable steps to protect its customers from 
foreseeable harm.14 “[A] risk is unreasonable and gives rise to a duty to act with due care if 
the foreseeable probability and gravity of harm posed by the [harmful] conduct outweigh 
the burden upon the defendant to engage in alternative conduct that would have prevented 
the harm.”15 This balancing approach takes into account both the economic concerns of the 
business and the safety concerns of its customers.16

  2. Imminent/Specific Harm Test
 Under the specific harm test, which has been described as “somewhat outdated,” “a 
landowner does not owe a duty to protect patrons from the violent harm of third parties 
unless he is aware of specific, imminent harm about to befall them.”17 
 Under this test, “foreseeability, and thus liability, is limited to situations where the 
business owner is aware of the imminent probability of specific harm to its customer.”18 Ac-
cording to the New Jersey Supreme Court in Clohesy v. Food Circus Supermarkets, Inc.,19 
proving foreseeability under this test becomes difficult because the plaintiff must show that 
the merchant knew or had reason to know that the third party was committing the crime or 
about to do so. As a result, courts generally agree that “this rule is too restrictive in limiting 
the duty of protections that business owners owe their invitees.”20

  3. Prior Similar Incidents Test
 Under the prior similar incidents test, foreseeability is established by evidence of 
previous crimes on or near the premises.21 The underlying rationale for this test is that a 

13 McClung, 937 S.W.2d at 901.
14 Id. at 902.
15 Id. (quoting McCall v. Wilder, 913 S.W.2d 150, 153 (Tenn. 1995)).
16 Sarah Stephens McNeal, Torts–Premises Liability–Liability of Tennessee Business Owners for Third-
Party Criminal Attacks, 68 Tenn. L. Rev. 141, 154 (2000).
17 Posecai, 752 So. 2d at 766-767.
18 Boren v. Worthen Nat’l Bank of Ark., 921 S.W.2d 934, 940-41 (Ark. 1996) (concluding that plaintiff 
could not establish foreseeability under the imminent harm and prior similar incidents tests, and expressly 
rejecting the totality of circumstances test).
19 694 A.2d 1017 (N.J. 1997).
20 Posecai, 752 So. 2d at 767.
21 Timberwalk Apts., Partners, Inc. v. Cain, 972 S.W.2d 749, 756-57 (Tex. 1998); Sturbridge Partners, Ltd., 
v. Walker, 482 S.E.2d 339, 341 (Ga. 1997); Polomie v. Golub Corp., 640 N.Y.S.2d 700, 701 (N.Y. App. 
Div. 1996). 
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past history of criminal conduct provides notice to the business owner of the risk of future 
criminal actions; thus, if similar crimes have occurred on or near the property in question, 
the business owner should take reasonable steps to protect against their recurrence.22

 States that apply the prior similar incidents test require the plaintiff to prove foresee-
ability by evidence that the defendant had actual knowledge of prior “substantially similar” 
criminal acts on its property.23 These cases often turn on what constitutes a “substantially 
similar” crime. Generally, crimes against property, such as breaking into cars in a parking 
lot, will not be considered “substantially similar” to violent crimes like rape or murder. 
Moreover, crimes that occur off-premises in the surrounding neighborhood generally do 
not provide sufficient evidence or notice of similar crimes.24 Courts also differ as to whether 
nonviolent crimes committed on the premises adequately put a landowner on notice of the 
potential for later, violent crimes. 

  4. Totality of Circumstances Test
 The majority of jurisdictions have adopted the totality of the circumstances approach.25 
This more expansive theory was adopted as a reaction to the shortcomings of the “prior 

22 Courts consider the nature and extent of the previous crimes, as well as their recurrence, frequency, and 
similarity to the crime in question. “When the general danger is the risk of injury from criminal activity, the 
evidence must reveal specific previous crimes on or near the premises in order to establish foreseeability.” 
Timberwalk Apts., Partners, Inc., 972 S.W.2d at 756; accord Gibbs v. ShuttleKing, Inc., 162 S.W.3d 603, 
610 (Tex. Ct. App. 2005).
23 Carlock v. Kmart Corp., 489 S.E.2d 99 (Ga. Ct. App. 1997); Whitmore v. First Fed. Sav. Bank of Bruns-
wick, 484 S.E.2d 708 (Ga. Ct. App. 1997); Ritz Carlton Hotel Co. v. Revel, 454 S.E.2d 183 (Ga. Ct. App. 
1995).
24 Cain, 972 S.W.2d at 758 (rape of a tenant in her apartment was not foreseeable to landlord where no 
violent personal crimes occurred at apartment complex in previous ten years, one sexual assault occurred 
within one-mile radius the previous year, and six assaults that occurred in neighboring apartment com-
plexes were neither publicized nor otherwise brought to landlord’s attention); Petrauskas v. Wexenthaller 
Realty Mgmt., Inc., 542 N.E.2d 902 (Ill. App. 1989) (allegations that building was in high-crime area 
and that person was fatally shot across the street did not render attack reasonably foreseeable); Ann M. v. 
Pac. Plaza Shopping Ctr., 25 Cal. Rptr. 2d 137 (1993) (knowledge that transients congregated at shopping 
center and that violent crimes occurred in the census tract in which center was located were insufficient to 
place shopping center on notice that rape would occur on the premises); Rozhik v. 1600 Ocean Parkway 
Assocs., 617 N.Y.S.2d 535 (N.Y. App. Div. 1994) (prior incidents of criminal activity in neighborhood 
surrounding building insufficient); Buckeridge, 774 N.Y.S.2d 132 (App. Div. 2004) (several robberies of 
a grocery store next-door to premises insufficient). But there are exceptions. See, e.g., Holiday Inns, Inc., 
576 So. 2d at 331 (foreseeability is determined in light of all circumstances of the case rather than by a rigid 
application of the mechanical rule requiring evidence of prior similar criminal acts against invitees on the 
property); Paterson v. Deeb, 472 So. 2d 1210 (Fla. Dist. Ct. App. 1985) (evidence of crimes committed in 
the surrounding neighborhood was relevant to the question of the foreseeability of an assailant’s rape of a 
tenant at an apartment complex). 
25 Bass v. Gopal, Inc., 716 S.E.2d 910, 914 (S.C. 2011).
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similar incidents” approach.26 According to some courts, this test provides a “better reasoned 
basis [than the ‘prior similar incidents’ rule] for determining foreseeability.”27 
 The totality of the circumstances approach provides greater latitude to the fact finder in 
determining when criminal acts of third persons are foreseeable. All relevant factual circum-
stances—including the nature, condition, and location of the property, as well as any other 
relevant factual circumstance bearing on foreseeability—may be considered.28 Moreover, 
“the lack of prior similar incidents will not preclude a claim where the landowner knew or 
should have known the criminal act was foreseeable.”29 
 Under this test, a plaintiff may introduce evidence of foreseeability that normally 
would not be allowed in a “prior similar incidents” jurisdiction. This evidence may include 
the architectural design of the landowner’s premises; security measures undertaken by the 
landowner, such as surveillance cameras, security guards, or enhanced lighting; the character 
of the business; the character of neighborhood; and all prior crimes, violent and nonviolent, 
on or near the premises.30 As a result, courts that use the “totality of the circumstances” test 

26 See Isaacs v. Huntington Mem’l Hosp., 211 Cal. Rptr. 356, 362 (1985) (holding that foreseeability should 
not be determined by the “rigid application of a mechanical ‘prior similars’ rule” but, rather, by the totality of 
the circumstances, which included the location of the property in a high-crime area, criminal assaults on or near 
the premises, and poor lighting in the parking lot where the assault occurred); cf. Ann M. v. Pac. Plaza Shop-
ping Ctr., 25 Cal. Rptr. 2d 137, 145 (1993) (revisiting the “totality of the circumstances” rule and announcing 
new factors); Seibert v. Vic Regnier Builders, Inc., 856 P.2d 1332, 1339-40 (Kan. 1993) (adopting the “totality 
of circumstances” approach when the plaintiff was shot in an underground parking garage and no evidence was 
offered of prior similar crimes in the parking garage); Clohesy v. Food Circus Supermarkets, Inc., 694 A.2d 
1017, 1027 (N.J. 1997) (rejecting the “prior similar incidents” rule in favor of the “totality of circumstances” 
rule); Reitz v. May Co. Dep’t Stores, 583 N.E.2d 1071, 1074 (Ohio Ct. App. 1990) (adopting the “totality of 
circumstances” test, which allowed consideration of evidence of prior nonviolent crimes when the plaintiff 
was stabbed in a parking lot); Torres v. U.S. Nat’l Bank, 670 P.2d 230, 235-36 (Or. Ct. App. 1983) (describing 
the “totality of circumstances” test without labeling it). Under the “totality of the circumstances” approach, 
evidence of prior similar crimes is still an important factor in determining foreseeability. As the California 
Supreme Court noted, “the requisite degree of foreseeability rarely, if ever, can be proven in the absence of 
prior similar incidents of violent crime on the landowner’s premises.” Ann M., 25 Cal. Rptr. 2d at 215.
27 Seibert, 856 P.2d at 1340.
28 Delta Tau Delta v. Johnson, 712 N.E.2d 968 (Ind. 1999); Clohesy v. Food Circus Supermkts., 694 A.2d 
1017 (N.J. 1997); Seibert, 856 P.2d at 1339-40.
29 Delta Tau Delta, 712 N.E.2d at 973.
30 Clohesy, 694 A.2d at 1021 (court considered evidence that the store permitted parking in an area impos-
sible to observe from inside the store, as sufficient to present the jury the question of the store’s negligence); 
Isaacs, 211 Cal. Rptr. at 359 (noting evidence of an insufficient number of guards and cameras; also noting 
hospital emergency rooms, surrounding areas, and nearby parking lots had high potential for violent acts); 
Seibert, 856 P.2d at 1340 (remanding to determine what role insufficient lighting played in a shooting); 
Clohesy, 694 A.2d at 1021 (noting evidence that a neighboring gas station and liquor store, which were 
gathering places for loiterers, should have alerted the grocery store of need for parking lot security and 
noting evidence of all prior crimes on or near the store’s premises for the preceding two-and-one-half years, 
including shoplifting and driving while intoxicated, and noting the increasing number of offenses).
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significantly expands the range of circumstances that might constitute sufficient notice to a 
business owner of the need to take measures to protect its customers. For example, violent 
incidents occurring near the premises might be sufficient in themselves to put the defendant 
on notice that crime could occur on the premises.

 C. Breach of Duty
 After establishing foreseeability, and thus a duty on the part of the business owner, the 
plaintiff must prove that the business owner breached that duty. This will almost always be 
a jury question. To prove breach, a plaintiff should have expert testimony on the reasonable 
standard of care required, as well as how the defendant’s conduct fell below that standard. 
In general, to succeed, the plaintiff must proffer evidence showing that reasonable security 
measures would have prevented the criminal conduct that caused plaintiff’s injuries.31 

 D. Causation
 Even assuming the defendant owed and breached a duty of care to the plaintiff, the 
plaintiff cannot prevail without also proving the breach was the proximate cause of his or 
her injuries.32 As is true generally, the plaintiff’s evidence of causation, including testimony 
of causation experts, cannot be based upon speculation and conjecture.33 
 Some courts have noted that proximate cause requires proof of two elements: foresee-
ability and cause-in-fact.34 As to the latter element, “if it is shown that the injury would have 
resulted even though the defendant did that which the plaintiff contends should have been 
done, then the purported negligence is not a cause-in-fact of the injury.”35 
 Section 448 of the Restatement (Second) of Torts is instructive on this issue:

The act of a third person in committing an intentional tort or crime is a superseding 
cause of harm to another resulting therefrom, although the actor’s negligent conduct 
created a situation which afforded an opportunity to the third person to commit 

31 See generally Lau’s Corp, Inc. v. Haskins, 405 S.E.2d 474 (Ga. 199); Ritz Carlton Hotel Co. v. Revel, 
454 S.E.2d 183 (Ga. Ct. App. 1995); Grandma’s Biscuits, Inc. v Baisden, 386 S.E.2d 415 (Ga. Ct. App. 
1989).
32 See Saelzler v. Advanced Group 400, 107 Cal. Rptr. 2d 617, 623-24 (2001) (affirming summary judg-
ment based on plaintiff’s failure to adequately demonstrate defendant’s negligence was the proximate cause 
of her injuries in a case where plaintiff was beaten and sexually assaulted while attempting to deliver a 
package to an apartment owned by defendant); Nola M. v. Univ. of S. Cal., 20 Cal. Rptr. 2d 97 (Ct. App. 
1993) (reversing jury verdict in favor of plaintiff because plaintiff’s security expert established defendant’s 
“abstract negligence” but did not establish a causal link between the negligence and plaintiff’s injuries).
33 Nola M., 20 Cal. Rptr. 2d at 102-03.
34 Jo Jo’s Restaurant, Inc. v. McFadden, 117 S.W.3d 279 (Tex. Ct. App. 2003).
35 Id. at 282.
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such a tort or crime, unless the actor at the time of his negligent conduct should 
have realized the likelihood that such a situation might be created thereby and that a 
third person might avail himself of the opportunity to commit such a tort or crime.36

As the commentary to Section 448 explains:

a. The rule stated in this Section applies when the actor’s conduct creates a situa-
tion which is utilized by a third person to intentionally inflict harm upon another 
or provides a temptation thereto to which the third person yields, the actor having 
no reason to expect that the third person would so act. Under the rule stated in this 
Section, the actor is not responsible for the harm thus inflicted merely because the 
situation which his negligence has created has afforded an opportunity or tempta-
tion for its infliction.

b. When special grounds for anticipating criminal action by third person. There 
are certain situations which are commonly recognized as affording temptations to 
which a recognizable percentage of humanity is likely to yield. So too, there are 
situations which create temptations to which no considerable percentage of ordi-
nary mankind is likely to yield but which, if created at a place where persons of 
peculiarly vicious type are likely to be, should be realized as likely to lead to the 
commission of fairly definite types of crime. If the situation, which the actor should 
realize that his negligent conduct might create, is of either of these two sorts, an 
intentionally criminal or tortious act of the third person is not a superseding cause 
which relieves the actor from liability.37

 Courts around the country have addressed the issue of causation and superseding causes 
in cases arising from alleged criminal acts of third parties. The manner in which courts have 
addressed this issue varies among jurisdictions and is generally case specific.

 E.  Comparative Fault / Apportionment
 A vexing question in cases involving criminal acts of third parties is apportionment of 
fault among the codefendants. A threshold question in analyzing this issue, of course, is 
whether a particular jurisdiction applies the doctrine of comparative fault and allows for 
apportionment of damages among joint tortfeasors/codefendants.

36 Liberty Nat’l Life Ins. Co. v. Weldon, 100 So. 2d 696, 710 (Ala. 1957) (quoting Restatement (Second) 
of Torts § 448 (1977)); see also Michael L. Roberts & Gregory S. Cusimano, 1 Alabama Tort Law 
Handbook § 11..03 (5th ed. 2010).
37 Id.
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 Determining comparative fault and apportionment in cases of this type presents difficult 
issues, since it involves comparing the fault of an allegedly negligent actor with a party who 
acted intentionally. While courts in some states have held that fact finders may compare the 
fault of such parties,38 other states do not allow for apportionment of fault between negligent 
and intentional tortfeasors.39 
 In Riley v. Maison Orleans II, Inc.,40 for example, relatives of a deceased nursing home 
resident alleged that the resident suffered injuries and ultimately died after being attacked 
with a steel pipe by another of the facility’s residents. The trial court ruled that the deceased 
resident’s injuries resulted from the conduct of another resident and from the absence of 
adequate supervision by the facility, and rendered a substantial damages award against the 
defendant nursing facility.41 On appeal, the Court of Appeal of Louisiana specifically noted 
that “[n]o question exists that but for the actions of [the attacker resident], [the deceased 
resident] would not have been injured.”42 But, the court held, “the risk created by [the 
facility] also contributed to plaintiffs’ damages” because, according to the facility’s own 
guidelines, the attacker resident was not properly supervised.43 The trial court thus erred in 
failing to assign some percentage or degree of fault to the “intentional tortfeasor,” the at-
tacker resident.44 Accordingly, the court reduced the facility’s liability to 75% and assessed 
the wrongdoing resident 25% of the fault.45

 The United States Court of Appeals for the Ninth Circuit addressed this issue in Avitia 
v. United States.46 In that case, a patient was sexually assaulted by her doctor at a clinic 
receiving federal funds and sued the United States under the Federal Tort Claims Act.47 
Applying California law, the trial court held the United States liable because the clinic and 
its employees failed to provide a chaperone for the patient during the gynecological exam 
at which the alleged sexual assault occurred.48 The court found the clinic liable for its own 
negligence and, under respondeat superior, for the negligence of the physician. The trial 
court awarded plaintiff $210,000 in noneconomic damages.49 

38 See, e.g., Hutcherson v. City of Phoenix, 961 P.2d 449 (Ariz. 1998); Field v. Boyer Co.. L.C., 952 P.2d 
1078 (Utah 1998).
39 See, e.g., Whitehead v. Food Max, 163 F.3d 265 (5th Cir. 1998); Merrill Crossings Assocs. v. McDonald, 
705 So. 2d 560 (Fla. 1997).
40 829 So. 2d 479 (La. Ct. App. 2002)
41 Id. at 486.
42 Id.
43 Id.
44 Id. at 487.
45 Id.
46 24 F. App’x 771 (9th Cir. 2001).
47 Id. at 773.
48 Id.
49 Id. at 775.
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 On appeal, the Ninth Circuit examined the government’s argument that the trial court 
should have apportioned damages between the United States and the physician. Under 
California law, a defendant’s liability for noneconomic damages in personal injury cases is 
limited to “that defendant’s percentage of fault.”50 Thus, according to the court, because the 
physician’s “intentional misconduct” was an “important cause of [plaintiff’s] injury,” the 
district court clearly erred when it “disregarded [this] conduct as a contributing factor.”51

III. 
Industry-Specific Scenarios

 The courts have developed a large body of case law addressing the liability of business 
owners for third-party criminal acts in the context of specific industries. Many of these cases 
involve hospitals and other care facilities. Others involve restaurants, bars, and convenience 
stores. Still others address the liability of commercial and noncommercial landlords, hotel 
owners, and a variety of retailers. The principles developed and applied in these cases should 
apply equally to business owners in other contexts as well.

 A.  Hospitals and Other Care Facilities
 One of the most disturbing concerns a hospital, long term care facility, or other health 
care provider may face is an alleged criminal act committed upon a patient by an employee 
or third party while the patient is under the provider’s care. Because lawsuits claiming 
injuries arising from such acts have become increasingly common, the issue of hospital 
or long-term care facility liability for such acts has been addressed by numerous state and 
federal courts across the country. A sampling of these cases is discussed immediately below. 
A more detailed discussion of the most significant of these cases from around the country 
is included as Appendix A at the close of this Article.
 Most courts have analyzed these cases using a traditional tort analysis, including analysis 
of whether the employer-facility owed a duty of care to the patient.52 Consequently, courts 
have generally held the health care provider’s duty depends upon whether it was foreseeable 

50 Id.; see Cal. Civ. C. § 1431.2 (West 2014).
51 Avitia, 24 F. App’x. at 775.
52 See, e.g., Doe v. Garcia, 961 P.2d 1181 (Idaho 1998) (defendant hospital owed duty to disclose employee’s 
sexual propensities to plaintiff patient) [this case and its holding were abrogated by the Supreme Court of 
Idaho in, Hunter v. State of Idaho, 57 P.3d 755, 761 (Idaho 2001); Bullock v. Parkchester Gen. Hosp., 160 
N.Y.S.2d 117 (N.Y. Sup. Ct. 1957) (no duty to warn).
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that an employee or third party would harm a patient.53 In analyzing this question, a number 
of courts have noted that patients are often unable to protect themselves due to mental or 
physical deficits, including being under the influence of anesthesia or other medications 
while hospitalized.
 In analyzing liability arising out of criminal acts committed by a health care provider’s 
employees, courts have closely examined whether the alleged criminal acts were committed 
within the course and scope of the employee’s employment, which may include a determina-
tion whether the actions were performed in furtherance of the employer’s interests.54 
 In defending cases involving alleged criminal acts of employees, defense counsel should 
consider the health care provider’s hiring practices, including evidence of reasonable pre-
hiring screening efforts. Documentation of such efforts, including written contact with prior 
employers and performance of thorough background checks, will be beneficial to the defense. 
Defense counsel should also evaluate all documentation of employee training—including 
repeat training and continued in-servicing of all employees—with respect to the employer’s 
policies regarding substance abuse, physical abuse, sexual misconduct, and related issues.55

53 See Ex parte S. Baldwin Reg’l Med. Ctr., 785 So. 2d 368 (Ala. 2000) (holding plaintiffs did not satisfy 
burden of establishing hospital should have foreseen nurse would probably sexually assault plaintiffs’ minor 
child, a patient of the hospital, where there was no evidence nurse employed by Defendant hospital had 
previously engaged in sexual misconduct before incident at issue); L.J. v. Peng, No. CO-96-2197,1997 WL 
228960 (Minn. Ct. App. May 6, 1997) (affirming summary judgment for defendant health care provider on 
grounds there was no evidence sexual contact between its employee and patient was a foreseeable risk of the 
employee’s employment); cf. Bezark v. Kostner Manor, Inc., 172 N.E.2d 424 (Ill. Ct. App. 1961) (nursing 
facility should have reasonably anticipated reasonable likelihood intoxicated resident who wandered around 
facility could injure other residents, including plaintiff); Juhnke v. Evangelical Lutheran Good Samaritan 
Soc’y, 634 P.2d 1132 (Kan. Ct. App. 1981) (reversing judgment for nursing facility where facility had 
knowledge of propensity of resident to act violently prior to incident at issue); Eckhardt v. Charter Hosp. 
of Albuquerque, Inc., 953 P.2d 722 (N.M. Ct. App. 1997) (evidence supported verdict against hospital on 
negligence claim where staff members knew of employee’s past substance abuse problems and lack of 
clinical experience).
54 See E. Alabama Behavioral Med., P.C. v. Chancey, 883 So. 2d 162, 166 (Ala. 2003) (employer not liable 
for intentional acts of employee unless acts were “committed within the scope of the employee’s employ-
ment or were done to further the interest of the employer”); Doe v. Samaritan Counseling Ctr., 791 P.2d 
344 (Alaska 1990) (time and place of alleged tortious conduct was sufficiently related to employee’s work 
to permit recovery on respondeat superior theory); Richard H. v. Larry D., 243 Cal. Rptr. 807 (Ct. App. 
1988) (physician was acting within course and scope of employment at time of sexual relationship with 
patient); Hoover v. Univ. of Chicago Hosps., 366 N.E.2d 925 (Ill. Ct. App. 1977) (physician’s intentional 
sexual assault of patient could not be interpreted as an act in furtherance of hospital employer’s business); 
Cosgrove v. Lawrence, 522 A.2d 483 (N.J. Super. Ct. App. Div. 1987) (sexual relations with patient are 
not the kind of conduct that social worker therapist was employed to perform within scope of employment 
such that employer was immune from vicarious liability).
55 Health care providers and their counsel should also consider collateral criminal and regulatory issues and 
proceedings that frequently accompany civil suits arising from criminal acts committed on patients. These 
collateral proceedings can result in regulatory citations to the health care provider, licensure problems, 
civil monetary penalties and fines, and even criminal prosecution.
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 With respect to third parties, a critical question is whether the health care provider has 
taken reasonable steps to protect patients from criminal acts of those persons lawfully on the 
premises, such as vendors and visitors, and those who may enter the premises unlawfully. 
In defending cases of this nature, defense counsel should consider evidence of all protective 
measures employed by the health care provider, including locking mechanisms on doors and 
windows, security cameras, use of security personnel, and sign-in logs. Evidence of such 
measures can be utilized effectively in defending liability claims based on alleged third-
party criminal conduct. At the same time, however, counsel must investigate whether the 
facility opted to employ such mechanisms because of prior instances of criminal activity; 
if so, that fact could be used by the plaintiff to establish foreseeability and, thus, a duty on 
the part of the facility owner.

 B.  Restaurants, Bars, and Convenience Stores
 Armed robbery is a common problem in cases involving restaurants, bars, and conve-
nience stores. There are a number of industry studies regarding the effectiveness of certain 
security measures, such as the presence of surveillance cameras, having more than one 
employee on duty during nights shifts, the use of drop boxes and time delay safes, clos-
ing procedures, etc. In addition, OSHA has promulgated specific and detailed regulations 
concerning late-night retail establishments. Defendants must be aware of these studies and 
regulations, as plaintiffs may attempt to use them to establish a standard of care.
 Moreover, business owners must understand how the dynamics change when alcohol 
is added to the equation. Among other considerations, business owners must be aware of 
interactions between patrons and between patrons and employees. The owner should have in 
place, and strictly adhere to, policies regarding how and when customers are expelled from 
the establishment, what happens once they are expelled, and under what circumstances the 
police are called.

 C.  Apartments and Condominiums
 The primary theories of liability pursued by plaintiffs against landlords or condominium 
owners are failure to keep the premises reasonably safe (i.e., maintenance issues) or failure 
to provide adequate security. Among the critical issues the defendants must consider are key 
control, access control, and screening of employees, such as maintenance personnel, who may 
have access to tenants’ apartments. Another important consideration is whether the landlord 
is responsible for repairs, particularly those relating to security and safety. Counsel should 
also be mindful of the presence (or state of repair) of locks, windows, and security bars.

 D.  Hotels and Motels
 The types and availability of key control and locks are critical in cases involving injuries 
resulting from criminal misconduct in hotels and motels. Among other important issues, 
defendants must consider whether the locks are changed after each guest checks out and 
whether the hotel/motel properly screened employees with access to master keys or other 
access to guests and their rooms.
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 E.  Shopping Centers and Other Retailers
 The most important issues in cases against shopping centers and other retailers are access 
control and the presence or absence of security guards. The existence of adequate lighting 
is also critical, as is any history of prior crimes.

IV.
Insurance Coverage Implications

 A.  Where is the Coverage?
  1. General Considerations
 Liability cases arising out of criminal misconduct by third parties often involve a physical 
assault on an occupant of or visitor to the premises. The perpetrator may be an employee, an 
independent contractor servicing the premises, a patron or visitor, or a stranger. When sued, 
the business or premises owner will look to its liability insurance carrier to protect it from 
claims presented by the assaulted party. Such protection will include a defense to the claims 
asserted and, if necessary, funds required to settle the claims or satisfy any judgment. While 
an in-depth treatment of insurance coverage issues is beyond the scope of this Article, the 
owner should be aware of some of the most common issues that must be addressed when 
analyzing the role of liability insurance in such claims.
 First, the business or premises owner should provide its liability insurer with prompt 
notice of the incident, regardless of whether the owner believes any resulting claim will or 
will not be covered. Because timely notice is typically a specific condition of coverage,56 
failing to provide such notice may jeopardize the available coverage.
 Second, to the extent the premises is leased to another party, the premises owner (or 
its counsel) should carefully review the lease to determine whether it requires the lessee 
to name the owner (lessor) as an “additional insured” and/or to provide the owner with a 
Certificate of Insurance. If it does, the owner should immediately place the lessee’s liability 
insurer on notice of the incident (in addition to, not instead of, its own insurer).
 Third, the premises owner should review the lease’s indemnity provisions to ascertain 
whether the lessee is required to indemnify the lessor for liability arising out of the lessee’s 
use of the premises. If so, the owner should formally present a contractual indemnity claim 
to the lessee and/or its liability insurance carrier. The same process should also be followed 
with respect to any security company hired by the lessor or lessee to provide security to the 
premises.

  2. Standard Insuring Agreements
 A critical question in determining the availability of potential coverage is whether 
the claim asserted against the owner is within the scope of the relevant policy’s insuring 

56 See infra text accompanying note 61. 
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agreement. The standard ISO commercial general liability (CGL) policy provides coverage 
for the insured’s liability for “damages because of ‘bodily injury’ or ‘property damage’” 
arising out of an “occurrence” (generally defined as “an accident, including continuous or 
repeated exposure to substantially the same general harmful conditions”) (Coverage A), as 
well as liability for “damages because of ‘personal and advertising injury’” arising out of 
any of several specified offenses, including, as relevant here, “false arrest, detention and 
imprisonment” (Coverage B).57 
 Most “garden variety” injuries arising from third-party criminal conduct will constitute 
“bodily injury” arising out of an “occurrence” within the meaning of a CGL policy, so it will 
generally not be difficult for the owner to meet the threshold of establishing a loss within 
the scope of the policy’s basic coverage. However, specific fact patterns may raise more 
nuanced questions that require further analysis. For example:

1. An assailant points a gun and snatches the purse off of the claimant’s shoulder. 
Does this assault constitute “bodily injury”?

2. Is a claim alleging only emotional distress a claim for “bodily injury”?

3. Is holding the plaintiff at gunpoint while stealing his or her belongings a “deten-
tion” under the policy’s “personal and advertising injury” coverage?

 B.  Who is an Insured?
 Another critical question in analyzing insurance coverage is whether the property owner 
seeking coverage is an “insured” under the relevant policy. The owner will, of course, be a 
Named Insured under its own policy; and, depending on the form of the owner’s business 
entity, the definition of insured may include the owner’s spouse (when the owner is named 
as an individual); the owner’s partners (if a partnership); members of a limited liability 
company (if an LLC); directors and officers of a corporation; etc.58 In addition, “employees” 
of the insured owner acting within the scope of their employment and “volunteer workers” 
performing duties related to the insured’s business may also qualify as insureds.59 Thus, 
in cases in which an employee or volunteer worker is named as a defendant, it must be 
determined at the outset whether the employee/volunteer worker was acting in the course 
of employment or in the conduct of the insured’s business.
 When the owner seeks coverage under the policy of another, such as a lessee, it may 
qualify as an insured under an Additional Insured endorsement to the lessee’s policy. If ap-
plicable, such an endorsement modifies the definition of “insured” in the policy to include 
the owner (landlord) “with respect to liability arising out of the ownership . . . of that part of 

57 See Appendix B, § I at the close of this Article.
58 See id., § II.
59 See id.
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the premises leased” to the lessee.60 In that circumstance, it will be necessary to determine 
not only whether the premises owner is an additional insured but also whether the injury-
producing criminal act took place on that part of the premises subject to the lease (e.g., 
inside the leased premises rather than in an adjacent parking lot).

 C.  Potential Coverage Limitations  
 Even if the claim is asserted against an “insured” and alleges damages because of “bodily 
injury” or “personal or advertising injury,” various provisions of the policy may preclude 
or limit coverage.

  1. Conditions
 CGL policies contain a number of conditions to coverage. Theoretically, at least, the 
insured’s failure to comply with these conditions could allow the insurer to avoid its cover-
age obligations under the policy. 

   a. Notice
 Virtually all CGL policies contain a condition requiring the insured to notify the insured 
of an “occurrence,” “claim,” or “suit” “as soon as practicable.” This condition also sets forth 
the information the insured must provide in each instance.61 The purpose of this condition 
is to allow the insurer to investigate the facts giving rise to the insured’s potential liability 
at the earliest opportunity.
 Most states require that a liability carrier show it was prejudiced by the insured’s failure 
to comply with the notice condition before it may invoke breach of the condition as a way 
to avoid coverage. However, prejudice may be easier to establish in premises liability cases 
arising out of third-party criminal conduct than in many other cases. For example, many 
locations now have surveillance cameras, and the alleged incident may have been captured 
on videotape. The failure to provide notice of the incident, and thus to allow the insurer to 
preserve and secure such video evidence and to conduct its investigation armed with such 
evidence, may amount to prejudice.

   b. Other Insurance
 Another liability policy condition that will likely be implicated is the Other Insurance 
provision. This provision defines when the policy at issue is to be construed as primary 
insurance and when it may be considered excess insurance vis-à-vis other applicable poli-
cies.62 This distinction is relevant both as to the insurer’s duty to provide a defense and to 
how any losses will be apportioned among responsible insurers.

60 See id., § III.
61 See id., § IV.A.
62 See id., § IV.B.
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 As relevant to the claims at issue in this Article, the business or premise owner’s 
policy is generally considered primary, with the exception of “[a]ny other primary insur-
ance available to [the owner] covering liability for damages arising out of the premises or 
operations for which [the owner has] been added as an additional insured by attachment 
of an endorsement.”63 In other words, when the premises owner is an additional insured 
under a lessee’s policy, the premises owner’s liability policy will be treated as excess to the 
lessee’s liability policy. Thus, it will be the lessee’s insurer that will be required to provide 
the owner a defense and, assuming coverage, to fund any settlement or judgment, at least 
up to the applicable policy limits.
 Even if the owner’s policy is considered primary, the Other Insurance provision will 
generally detail the manner in which claims will be apportioned among other primary  
policies.64

  2. Exclusions
 The most obvious limitations to coverage are contained in the policy’s exclusionary 
language. The following are potentially applicable exclusions under the “bodily injury” 
coverage (Coverage A) of the standard CGL policy:65

• Expected or Intended Injury

•  Liquor Liability

 Under the “personal and advertising injury liability” coverage (Coverage B), the fol-
lowing exclusions may apply:66

• Knowing Violation of Rights of Another

•  Criminal Acts

 In addition to these standard exclusions, many liability policies written on risks such 
as bars, garden apartment complexes, or habitational risks in high crime areas specifically 
add “assault and battery” to the list of excluded conduct.67 In some cases, such exclusions 
do not preclude coverage for an “innocent” insured versus the actual insured assailant (e.g., 
an “employee” or “volunteer worker”).

63 See id.
64 See id.
65 See id., § V.A.
66 See id., § V.B.
67 See id., § V.C.
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 D.  The Indirect Route to Defense Expense Coverage
  1. Contractual Liability Coverage
 Even when a business or premises owner is not a named additional insured under the 
policy of a lessee or security company, the “contractual liability” coverage of the lessee’s 
or security company’s liability policy may obligate it to provide the owner a defense. The 
contractual liability provision provides coverage for damages the insured must pay “by rea-
son of the assumption of liability” in an “insured contract,” including “reasonable attorney 
fees and necessary litigation expenses incurred by or for a party other than an insured.”68 
As relevant here, “insured contract” includes “[a] contract for a lease of premises” and  
“[t]hat part of any other contract or agreement pertaining to [the insured’s] business . . . under 
which [the insured] assume[s] the tort liability of another party to pay for ‘bodily injury’ 
or ‘property damage’ to a third person or organization.”69 Thus, if there is an agreement 
requiring the lessee or security company to indemnify the owner for tort liability related to 
the leased premises or to the conduct of business on behalf of the owner, the owner should 
be sure to present a contractual liability claim to the other party.

  2. Supplementary Payments
 A CGL policy also contains a “supplementary payments” condition that obligates the 
insurer to pay for defense expenses incurred by an indemnitee of the insured under an “in-
sured contract,” as defined above, subject to certain conditions.70 These include the condition 
that no conflict exists between the business owner (indemnitee) and insured (indemnitor), 
thereby allowing the same attorney to represent both parties in the litigation. 

* * *

 The policy provisions discussed above, while typical of those that may arise in a premises 
liability claim arising out of third-party criminal conduct, are by no means exhaustive of 
those implicated in such a claim. Because the provisions of relevant insurance policies can 
vary widely, such policies must be reviewed carefully, as must any potentially applicable 
leases and security contracts, to ensure that all coverage and contractual legal remedies may 
be aggressively pursued. 

68 See id., § IV.C.
69 See id.
70 See id., § IV.D.
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Appendix A

Health Care Providers’ Civil Liability for Harm to Patients 
from Criminal Acts of Third Parties and Employees

 The following is an overview of case law from jurisdictions around the country address-
ing the issue of civil liability of health care providers based upon alleged criminal acts to 
patients in health care facilities by the providers’ employees or by third parties. As illustrated 
below, the courts have taken a number of approaches toward health care provider liability 
under these circumstances.

 Alabama
 Alabama’s appellate courts have addressed health care provider liability for criminal 
acts of employees and third parties in several cases. As a general rule, under Alabama law, 
“an employer is not liable for the intentional acts of its employee unless the acts were com-
mitted within the scope of the employee’s employment or were done to further the interests 
of the employer.”71 An employer, however, may be liable for the unlawful or intentional 
acts of an employee if the employer “ratifies” the acts by expressly adopting or implicitly 
approving the behavior.72 
 East Alabama Behavioral Medicine, P.C. v. Chancey involved allegations of sexual activ-
ity between a former patient of the defendant employer and the patient’s treating psychiatrist. 
The Alabama Supreme Court held that an employee’s misconduct is “wholly outside” the 
scope of employment where it is not done in furtherance of the employer’s business, but 
for the employee’s “personal gratification.”73 
 In Ex parte South Baldwin Regional Medical Center, plaintiffs sued a hospital after a 
nurse employed by the hospital sexually abused their minor child, a patient of the hospital.74 
The trial court granted summary judgment for the hospital.75 On appeal, the Alabama Supreme 
Court held there was no evidence that the nurse had engaged in sexual misconduct before 

71 E. Alabama Behavioral Med., P.C. v. Chancey, 883 So. 2d 162, 166 (Ala. 2003).
72 Id. at 169.
73 Id. at 167; see also Ex Parte Atmore Comm. Hosp., 719 So. 2d 1190, 1194 (Ala. 1998) (holding “no 
corporate purposes could conceivable be served” where wrongful behavior was aimed at “satisfying [em-
ployee’s] own lustful desires”); Hendley v. Springhill Mem’l Hosp., 575 So. 2d 547, 548-49 (Ala. 1990) 
(patient sued hospital for conduct of hospital vendor performing unauthorized vaginal exam of patient and 
appellate court concluded “assault . . . was not an act which was fairly incident to the relationship, nor was 
it in promotion of [employee’s] duties . . . . Rather, the act alleged was wholly aside from the business of 
[employer] and the alleged act, if committed, was done on [employee’s] own behalf and not pursuant to 
his duties.”).
74 785 So. 2d 368, 369 (Ala. 2000)
75 Id.
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the incident and, as such, plaintiffs failed to establish the hospital should have foreseen the 
nurse would assault a child.76

 Doe v. Swift involved a patient’s action against the State of Alabama to recover on a 
judgment obtained in federal court against a State psychologist for damages the patient 
sustained as a result of the psychologist’s sexual assault while the patient was involuntarily 
committed.77 On appeal, the Alabama Supreme Court held the psychologist’s actions were 
not taken for the benefit of his employer (the State) or in performance of his duties; thus, 
the State was not responsible for paying the judgment entered against the psychologist. 
In reaching this decision, the court noted “[t]here are numerous other cases holding that 
sexual misconduct by an employee is purely personal and outside the line and scope of his 
employment.”78

 Alabama courts have also addressed criminal sexual assaults by third parties. In Young v. 
Huntsville Hospital, for example, a patient sued the defendant hospital alleging a trespasser 
sexually assaulted her while she was anesthetized at the hospital.79 The trial court directed 
a verdict in favor of the hospital.80 On appeal, the Supreme Court of Alabama examined 
“whether a hospital or other health care facility owes a duty to protect its sedated or anes-
thetized patients from third-party criminal acts.”81 The court noted the general rule that 
absent “special relationships or circumstances, a person has no duty to protect another from 
criminal acts of a third party.”82 However, according to the court, such a special relationship 
did exist between the plaintiff and the hospital because the plaintiff was “anesthetized or 
sedated and therefore unable, or less able, to protect herself from an assault . . . .” “[W]e 
can hardly imagine a situation,” the court stated,” in which a person is more dependent on 
another for basic bodily protection and care than the situation of an anesthetized or sedated 
patient.”83

 Alaska
 The Supreme Court of Alaska addressed a provider’s liability in Doe v. Samaritan 
Counseling Center.84 Doe involved a patient’s suit against a counseling center seeking to 
hold the counseling center liable under a respondeat superior theory for sexual acts of a 

76 Id. at 371.
77 570 So. 2d 1209, 1210 (Ala. 1990)
78 Id. at 1211.
79 595 So. 2d 1386, 1387 (Ala. 1992),
80 Id.
81 Id.
82 Id. (citation and emphasis omitted).
83 Id. at 1389.
84 791 P.2d 344 (Alaska 1990).
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therapist employed by the counseling center.85 The plaintiff-patient, who was admitted for 
“emotional and spiritual therapy,” alleged that pastoral counselors employed by the coun-
seling center kissed, fondled, and engaged in sexual intercourse with her while she was a 
patient.86 The trial court entered summary judgment in favor of the center.87 On appeal, the 
Alaska Supreme Court held that respondeat superior liability was not precluded simply 
because the employee’s alleged tortious acts were sexual in nature; to the contrary, the time 
and place of the alleged tortious conduct was sufficiently related to the employees’ work to 
permit imposition of respondeat superior liability.88

 Arizona
 Doctors Hospital, Inc. v. Kovats involved a patient’s claims against her doctor and hos-
pital for injuries sustained when the patient was struck with a chair by another patient who 
had escaped from restraints.89 The trial court granted the doctor’s motion for directed verdict 
but entered a judgment against the hospital.90 The evidence established that the patient who 
struck the plaintiff had extricated himself from restraints on at least five prior occasions 
and that, had the restraints been properly applied, the patient would not have been able to 
escape from them.91 Based on this evidence, the Arizona Court of Appeals held there was 
sufficient evidence to find that the hospital was negligent and affirmed the judgment.92

 Arkansas
 In Sparks Regional Medical Center v. Smith, a patient admitted for psychiatric treatment 
at a psychiatric medical center was assaulted by an employee of the center and brought a 
medical malpractice claim against the medical center.93 The trial court entered judgment on 
a jury verdict in favor of the patient. The Arkansas Court of Appeals affirmed. The evidence 
supported a finding that the medical center had been negligent in supervising the employee 
following prior reports of abuse of other psychiatric patients and that the facility was there-
fore liable for the employee’s conduct and sexual assault on the plaintiff.

85 Id. at 345.
86 Id.
87 Id. at 346.
88 Id. at 348.
89 494 P.2d 389, 389-90 (Ariz. Ct. App. 1972).
90 Id. at 389.
91 Id. at 390.
92 Id.
93 976 S.W.2d 396 (Ark. Ct. App. 1998).
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 California
 In several California cases, the appellate courts have held that sexual relations between 
a patient and health care provider may arise out of the health care provider’s employment, 
such that a hospital or employer may be liable for the individual health care provider’s 
actions. For example, in Richard H. v. Larry D., the Court of Appeal analyzed a patient’s 
fraud, professional negligence, and negligent infliction of emotional distress claims against 
a physician and the hospital that employed the physician.94 According to the complaint, the 
physician had “surreptitious sexual relations” with the patient’s wife while under the care of 
the physician “for purposes of receiving marital counseling.”95 The trial court entered judg-
ment for the physician and hospital.96 The court of appeal reversed, holding that the patient’s 
claim of professional negligence against the hospital was valid because the physician was 
acting within the course and scope of his authority as head of the hospital’s psychiatry de-
partment at the time of the sexual relations and was providing services on behalf of himself 
and the hospital.97 
 In Mast v. Magpusao, the appellate court examined a nursing home resident’s claims 
against a nursing facility arising out of injuries caused by another resident of the facility.98 
The trial court entered a judgment of nonsuit against the plaintiff. On appeal, a central 
question for the court was whether the plaintiff’s claims were for ordinary or professional 
negligence; if the latter, expert testimony was required.99 Finding the claims to be for ordinary 
negligence, the court held that expert testimony was not required.100 However, because the 
question whether the nursing home proprietor was negligent in failing to protect plaintiff 
presented a question of fact, nonsuit was improper and the judgment was reversed.101 
 Inderbitzen v. Lane Hospital involved a lawsuit by a husband and wife against a hospital 
and numerous defendant physicians.102 The plaintiffs alleged that the wife, while admitted 
to the defendant hospital to deliver a child, was subjected to numerous unauthorized vaginal 
and rectal examinations by at least ten to twelve individuals.103 In addressing the hospital’s 
liability, the court noted “[i]t is revolting to the sense of decency to think of a woman in 

94 243 Cal. Rptr. 807 (Ct. App. 1988) (disagreed with by John R. v. Oakland Unified Sch. Dist., 256 Cal. 
Rptr. 766 (1989)).
95 Id. at 584.
96 Id.
97 Id. at 596.
98 225 Cal. Rptr. 689, 689 (Ct. App. 1986).
99 Id.
100 Id.
101 Id.
102 12 P.2d 744 (Cal. Ct. App. 1932).
103 Id. at 747.
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confinement, necessarily disrobed, being subjected to what must have been at least thirty or 
forty most intimate physical examinations at the hands of ten or twelve different men, and 
being treated with disrespect when she protested at such treatment.”104 Based on this analysis, 
the court reversed the trial court’s order granting a nonsuit in favor of the defendants.105

 Connecticut
 In Morales v. St. Francis Hospital and Medical Center, the Appellate Court of Con-
necticut addressed a police officer’s claims after he was injured by a patient who freed 
himself from restraints, escaped from a hospital, and injured the officer.106 The officer sued 
the hospital, and the trial court entered judgment on a jury verdict in favor of the hospital.107 
On appeal, the court noted there was evidence that the patient was “violently psychotic,”108 
but nonetheless affirmed the verdict. 

 Florida
 In Coleman v. Mercy Hospital, Inc., the Florida Court of Appeals examined a nurse’s 
suit against the hospital that employed her after she was injured by a senile patient.109 The 
trial court granted the hospital’s motion for summary judgment, and the nurse appealed.110 
On appeal, the court held the hospital did not have a duty to warn the nurse because it had 
no knowledge of the patient’s propensity for violence and the patient’s prior history did 
not indicate he was likely to injure the nurse or any other hospital employee.111 Notably, 
however, the court’s analysis leaves open the possibility that Florida courts may find a duty 
to warn where the hospital has affirmative proof or knowledge a patient is likely to behave 
violently toward his or her caregivers.

 Georgia
 In Harrison v. Piedmont Hospital, Inc., the Court of Appeals of Georgia examined a 
wife’s suit for damages for loss of consortium against a hospital where her husband was a 
patient.112 The wife alleged her husband’s genitals were injured in an attack by an operating 
room technician during the course of an operation on the husband’s knee.113 The trial court 

104 Id.
105 Id.
106 519 A.2d 86 (Conn. App. Ct. 1987).
107 Id. at 87.
108 Id. at 88.
109 373 So. 2d 91, 91 (Fla. Dist. Ct. App. 1979).
110 Id.
111 Id.
112 274 S.E.2d 72 (Ga. Ct. App. 1980).
113 Id. at 73.
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granted a judgment notwithstanding the verdict in favor of the defendants after the jury 
returned a $1,000 verdict for the plaintiff.114 The Court of Appeals affirmed the judgment, 
holding that the evidence did not support a finding that defendants were negligent in hir-
ing and supervising the technician or that the defendant surgeon was negligent in failing to 
observe the technician at the time of the attack.115

 Illinois
 Hoover v. University of Chicago Hospital involved a patient’s claim against a hospital 
and doctor for malpractice and assault based on allegations the doctor sexually assaulted 
the plaintiff while examining her.116 The plaintiff claimed the doctor was acting as an agent 
or employee of the hospital when he committed these acts.117 The trial court dismissed the 
vicarious liability claims against the hospital.118 The Appellate Court of Illinois affirmed, 
holding that the alleged intentional sexual assault by the doctor could not be interpreted as 
an act in furtherance of the hospital’s business and thus could not give rise to a cause of 
action against the hospital.119

 Previously, in Bezark v. Kostner Manor, Inc., the Illinois appellate court examined a 
nursing home resident’s claims against a nursing facility for injuries sustained when she 
was assaulted by an intoxicated fellow resident.120 Although the appellate court’s opinion 
largely addressed evidentiary issues, the court specifically noted that “[n]ursing homes and 
similar institutions for the aged cannot be held to be insurers of the safety of their patents” 
and that nursing facilities “owe their patients ordinary care to protect them from any danger 
or injury which might be reasonably anticipated.”121 However, “[a]s to dangers reasonably 
to be anticipated from acts of other persons under the hospital’s control, reasonable care 
and attention must be exercised for the safety and well-being of their patients, in proper 
proportion to the circumstances and their ability to look after their own safety.”122 Thus, 
“[w]here there is greater danger and hazard, there must be a corresponding exercise of at-
tention for the purpose of preventing injury to another . . . .”123 The court also observed that 

114 Id.
115 Id. at 74.
116 366 N.E.2d 925, 926 (Ill. App. Ct. 1977).
117 Id. at 928
118 Id.
119 Id. at 929.
120 172 N.E.2d 424, 425-26 (Ill. App. Ct. 1961).
121 Id. at 426.
122 Id.
123 Id.



FDCC Quarterly/Winter 2015

156

the defendant facility, in the exercise of ordinary care, could have reasonably anticipated 
the likelihood that while in an intoxicated condition, the resident might wander around the 
nursing facility and injure other residents.124

 Indiana
 Murphy v. Mortell involved a patient’s claims that she was sexually molested by a hospital 
technician while unconscious.125 The plaintiff sued the hospital and ultimately settled her 
claims.126 Thereafter, she filed a petition with the Department of Insurance for payment of 
excess damages from the Patient’s Compensation Fund.127 The trial court granted summary 
judgment for the Department.128 The Court of Appeals of Indiana affirmed on the ground 
the claims did not constitute medical malpractice and thus were not governed by the Indiana 
Medical Malpractice Act.129

 More recently, in Anonymous Hospital v. Doe, the Indiana appellate court reached the 
opposite conclusion. The court addressed a female psychiatric patient’s claim to the Depart-
ment of Insurance after she was allegedly sexually attacked by a male patient.130 Plaintiff 
also brought negligence claims against the hospital.131 The trial court granted the plaintiff’s 
motion for partial summary judgment on the ground the claims against the hospital sounded 
in ordinary negligence.132 The Indiana appellate court reversed and remanded, holding that 
the claims were for medical malpractice and thus governed by the Medical Malpractice 
Act.133

 Kansas
 In Juhnke v. Evangelical Lutheran Good Samaritan Society, the Court of Appeals of 
Kansas analyzed claims filed by the guardian and conservator of a nursing home resident 
against a nursing home for personal injuries the resident sustained from an assault by a 
fellow resident.134 The trial court directed a verdict for the defendant nursing facility. On 

124 Id. at 427.
125 684 N.E.2d 1185, 1186 (Ind. Ct. App 1997).
126 Id.
127 Id. at 1187.
128 Id.
129 Id. at 1188 (holding “although the acts occurred during [plaintiff’s] confinement to the hospital, the acts 
were not designed to promote her health and did not call into question [the defendant physician’s] use of 
skill or expertise as a health care provider”). 
130 996 N.E.2d 329 (Ind. Ct. App. 2013).
131 Id. at 331.
132 Id. at 332.
133 Id.
134 634 P.2d 1132, 1133 (Kan. Ct. App. 1981).
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appeal, the Court of Appeals of Kansas held the evidence indicated the plaintiff resident was 
injured at the facility; the injury resulted from a fall she sustained as a consequence of the 
other resident pushing her; and, prior to the incident, the nursing facility had knowledge of 
the propensity of the other resident to conduct herself in a belligerent and violent fashion.135 
The court held this evidence was sufficient to establish the nursing facility’s breach of duty 
and reversed and remanded the case.136

 Kentucky
 University of Louisville v. Hammock involved injuries plaintiff allegedly sustained while 
a patient at the university hospital.137 The plaintiff claimed she was injured by another patient 
who was demented or partially demented and who was negligently permitted to escape from 
his room, wander into plaintiff’s room, and assault her.138 The trial court entered a judgment 
for the plaintiff.139 The Court of Appeals of Kentucky affirmed the judgment, holding that 
the defendant negligently permitted the demented patient to escape from his room and as-
sault the plaintiff.140

 Louisiana
 In Collier v. AMI, Inc., the Court of Appeal of Louisiana addressed the claims of a 
74-year-old female resident against a nursing facility for injuries, mental anguish, and hu-
miliation she sustained as a result of an alleged sexual assault committed upon her in the 
defendant facility.141 Plaintiff alleged the facility failed to provide reasonable and proper 
security for residents and failed to timely respond to her injuries.142 The trial court entered 
judgment for the defendant. The Court of Appeal affirmed, holding that the fact that pur-
ported prowlers had entered the premises in the months preceding the alleged assault did 
not establish the facility was negligent in providing security to plaintiff.143 The court also 
determined the staff timely and appropriately responded to the incident and to plaintiff’s 
injuries.144

135 Id. at 1136.
136 Id.
137 106 S.W. 219, 219 (Ky. Ct. App. 1907).
138 Id.
139 Id.
140 Id. at 221.
141 254 So. 2d 170, 170-71 (La. Ct. App. 1971).
142 Id. at 171-72.
143 Id. at 172.
144 Id.
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 Free v. Franklin Guest Home, Inc. involved a nursing home resident’s suit against the 
facility for breach of contract and negligence arising out of a variety of claims, including 
an alleged sexual assault at the facility.145 The jury found against the plaintiff on the sexual 
assault claim, and he filed motions for judgment notwithstanding the verdict and for a new 
trial. On appeal of the denial of these motions, the Louisiana appellate court held that no 
direct evidence was presented to support the plaintiff resident’s claim that he was sexually 
assaulted by another male resident or that the male resident ever struck or attempted to strike 
the plaintiff.146

 In Samuels v. Southern Baptist Hospital, a patient sued a hospital for damages caused 
when the patient was sexually assaulted by a nursing assistant in the hospital’s psychiatric 
unit.147 The trial court entered a $450,000 judgment for the plaintiff. The appellate court 
affirmed the judgment on appeal on the ground the hospital was vicariously liable for the 
nursing assistant’s conduct.148 According to the court, “[e]nsuring a patient’s well-being 
from others, including staff, while the patient is helpless in a locked environment is part of 
the hospital’s normal business.” Thus, even though the nursing assistant’s tortious conduct 
was “totally unauthorized by the employer and motivated by the employee’s personal inter-
est,” it was nonetheless “reasonably incidental to the performance of his duties as a nurse’s 
assistant.”149

 In Riley v. Maison Orleans II, Inc., relatives of a deceased nursing home resident filed 
a negligence and wrongful death action against the facility after their decedent sustained 
serious injuries and died as a result of being attacked with a steel pipe by another resident.150 
The trial court entered judgment in favor of the plaintiffs in the amount of $700,000.151 
The Louisiana Court of Appeal affirmed, holding that the nursing home’s actions were the 
direct cause of the resident’s injuries because the resident who assaulted plaintiffs’ decedent 
should have been checked by staff at least every two hours. Instead, the attack occurred 
while nursing home aids were asleep in the recreation room.152

 More recently, in W.P. v. Universal Health Services Foundation, the parents of a minor 
child sued a hospital for negligence in failing to prevent a sexual assault on the child while a 
patient of the hospital.153 The hospital filed a dilatory exception of prematurity based on lack 

145 463 So. 2d 865, 867-68 (La. Ct. App. 1985).
146 Id.
147 594 So. 2d 571 (La. Ct. App. 1992).
148 Id. at 573.
149 Id. at 574.
150 829 So. 2d 479 (La. Ct. App. 2002).
151 Id. at 485.
152 Id. at 486. The court also held that an attack on a nursing home resident by another resident does not 
constitute sexual or physical abuse within the meaning of the sexual and/or physical abuse exclusion of 
the nursing home’s liability insurance coverage. Id. at 490.
153 91 So. 3d 1097, 1098 (La. Ct. App. 2012).
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of review by a medical review panel.154 The trial court granted the exception.155 The court of 
appeal held the parents’ claims fell within the scope of the Louisiana Medical Malpractice 
Act and, thus, the parents were required to present their allegations to a medical review 
panel before filing a civil suit against the hospital.156

 Minnesota
 Thelen v. St. Cloud Hospital involved the sexual abuse of a 19-year-old female patient 
of the defendant hospital by a hospital employee.157 The plaintiff sought to impose liability 
on the hospital for failing to report the employee’s sexual abuse of the patient under the 
Vulnerable Adult Act, which imposes absolute liability for damages caused by the violator’s 
failure to report abuse of vulnerable adults.158 The district court entered a judgment for the 
patient.159 The Court of Appeals of Minnesota affirmed, finding the Act imposed absolute 
liability on the hospital.160 
 In L.J. v. Peng, the appellate court affirmed summary judgment in favor of a health 
care provider (an acupuncturist) and chiropractic clinic.161 The plaintiff’s claims arose out 
of alleged nonconsensual sexual contact by a clinic employee while plaintiff underwent 
treatment at the clinic.162 On appeal, the plaintiff argued that fact questions existed as to 
whether the clinic was vicariously liable for the employee’s conduct and whether the clinic 
was negligent in hiring, retaining, and supervising the employee.163 In affirming the judgment, 
the appellate court held there was no evidence that sexual contact between the acupunctur-
ist and plaintiff was a foreseeable risk of the acupuncturist’s employment with the clinic 
and that such contact was unrelated to the treatment he was employed to perform.164 The 
court also held there was insufficient evidence for a jury to conclude it was foreseeable the 
acupuncturist would assault a patient.165 With respect to the negligent hiring claim, the court 

154 Id.
155 Id.
156 Id. at 1099.
157 379 N.W.2d 189, 190 (Minn. Ct. App. 1985).
158 Id. at 190 (citing MINN. STAT. § 626.557).
159 Id.
160 Id. at 194; see also Marston v. Minn. Clinic of Psychiatry & Neurology, Ltd., 329 N.W.2d 306, 311 
(Minn. 1982) (issue of whether employer is responsible for employee’s sexual acts during therapy sessions 
depends on fact question of whether acts were foreseeable, related to, and connected with acts otherwise 
within scope of employment).
161 No. CO-97-2197, 1997 WL 228960 (Minn. Ct. App. May 6, 2007).
162 Id. at *1.
163 Id.
164 Id. at *2.
165 Id.
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held that “[a]n employer need not check an applicant’s criminal history if ‘the employer 
has made adequate inquiry or otherwise has a reasonably sufficient basis to conclude the 
employee is reliable and fit for the job.’”166

 Mississippi
 In Dupree v. Plantation Pointe, L.P., plaintiff sued a nursing facility on behalf of herself 
and her mother, a resident of the facility, after her mother was sexually assaulted by another 
resident.167 The jury returned a verdict in favor of the nursing facility.168 The Mississippi 
Supreme Court held that substantial evidence supported the jury’s verdict. Of note to the 
court was the fact that the resident who allegedly assaulted the mother had dementia, but 
the nursing facility had only limited authority to transfer “problematic” residents.169 The 
court also observed that although the attacker had his pants down, his penis out, and was 
on top of the plaintiff resident, there was no evidence that any sexual touching or rape had 
occurred and the Department of Health had found the nursing facility was not negligent in 
its treatment and protection of the resident.170

 New Jersey
 Cosgrove v. Lawrence involved respondeat superior claims against the employer of a 
therapist by a patient seeking to hold the employer liable for the therapist’s misconduct in 
entering into a sexual relationship with the patient.171 The trial court dismissed the complaint. 
On appeal, the Superior Court of New Jersey held that sexual relations with a patient were 
not within the scope of the therapist’s employment and, thus, the therapist’s employer was 
immune from vicarious liability. Notably, in his deposition, the therapist testified that such 
sexual relations constituted improper conduct on his part, “were never meant to be part of 
therapy,” could not be justified as part of therapy, and were not used “as a treatment tech-
nique in any way.”172 Further, when asked what he thought he would accomplish by having 
sex with his patient, the therapist answered “[n]othing.”173 

 New Mexico
 In Stake v. Woman’s Division of Christian Service, a nurse filed suit against a physician 
and hospital for personal injury sustained by the nurse while caring for an unruly patient at 

166 Id. at *3.
167 892 So. 2d 228, 230 (Miss. 2005).
168 Id. 
169 Id. at 232.
170 Id. at 233.
171 522 A.2d 483 (N.J. Super. Ct. App. 1987).
172 Id. at 484.
173 Id.
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the doctor’s request.174 The trial court entered judgment for the defendants.175 On appeal, the 
Supreme Court of Mexico held the defendant physician could not be considered negligent 
in failing to warn the plaintiff of the allegedly dangerous propensities of the patient, an 
85-year-old male, where there was no evidence the physician had knowledge of any such 
propensities.176 Because the hospital’s liability was only derivative of the doctor’s, the court 
affirmed the judgment for defendants.177 
 Thereafter, in Eckhardt v. Charter Hospital of Albuquerque, Inc., a patient sued a hospital 
and therapist for damages based on an alleged sexual assault by the therapist and on alleged 
disclosure of confidential information to the patient’s husband.178 The trial court entered a 
judgment on the jury’s verdict against the hospital, awarding the patient $132,000 on her 
claim of negligent selection and supervision, $70,000 on her claim of fraudulent misrep-
resentation, and $80,000 on her claim of negligent misrepresentation.179 The New Mexico  
court of appeals affirmed, holding that substantial evidence supported the verdict on the 
negligent selection and supervision claims based on evidence that staff members knew of 
the therapist’s past substance abuse problems and lack of clinical experience.180

 New York
 In Bullock v. Parkchester General Hospital, a nurse sued a doctor and hospital seeking 
to recover for injuries sustained when she was assaulted by a psychotic patient.181 The trial 
court entered judgment for the plaintiff. In reversing that ruling on appeal, the Supreme Court 
of New York held the evidence on the duty to warn would not sustain findings against the 
defendants.182 The court specifically noted that “the mere presence of a psychotic condition 
would not of itself indicate a tendency toward assault.”183 The court also held that “before 
liability may be imposed on either of the defendants it must be established that they knew 
that the patient’s psychotic condition was such that an assault might be expected to follow.”184

174 387 P.2d 871, 872 (N.M. 1963).
175 Id.
176 Id.
177 Id. at 874; See also Kelly v. Bd. of Trustees of Hillcrest Gen. Hosp., Inc., 529 P.2d 1233 (N.M. Ct. App. 
1974) (reversing summary judgment for defendant hospital arising from assault and battery on plaintiff 
by her roommate in the hospital on grounds defendant failed to make prima facie showing it did not have 
actual knowledge that condition of roommate was such that assault and battery may be expected).
178 953 P.2d 722 (N.M. Ct. App. 1997).
179 Id. at 725.
180 Id. at 733.
181 160 N.Y.S.2d 117, 118 (N.Y. App. Div. 1957).
182 Id. at 119.
183 Id.
184 Id. at 120 (emphasis in original).
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 Borrillo v. Beekman Downtown Hospital involved a patient’s action against a hospital 
for injuries allegedly sustained after an attack by another patient.185 The trial court granted 
the patient’s motion to dispense with the convening of a medical malpractice panel.186 In 
affirming that ruling on appeal, the Supreme Court of New York held the patient’s action 
sounded in negligence, rather than medical malpractice. The court noted “the allegations 
of the complaint do not involve diagnosis, treatment, or the failure to follow a physician’s 
instructions. Rather, the gravamen of the action concerns the alleged failure to exercise or-
dinary and reasonable care in safeguarding the patient.”187 In another case, the court noted 
that a hospital owes a general duty to take reasonable care to protect patients from injury 
and that the “degree of care [owed] is commensurate with a patient’s capacity to provide 
for her own safety . . . .”188 
 Noto v. St. Vincent’s Hospital and Medical Center of New York involved claims by a 
former hospital patient against her attending psychiatrist and hospital arising from sexual 
relations between herself and the psychiatrist after she was discharged and treatment ceased.189 
The trial court granted both defendants’ motions to dismiss.190 The Appellate Division of 
the Supreme Court affirmed, holding that the plaintiff had no cause of action against the 
physician for lack of informed consent, because a sexual liaison is neither a treatment nor 
diagnosis.191 Nor could the hospital be held liable under a respondeat superior theory because 
the psychiatrist’s acts were not within the scope of employment nor done in furtherance of 
the hospital’s business.192 
 In Judith M. v. Sisters of Charity Hospital, the plaintiff claimed a hospital employee 
sexually abused her while she was a patient.193 The patient sought to hold the hospital vicari-
ously liable for the employee’s actions and directly liable for negligent hiring, training, and 
supervision. The appellate court affirmed summary judgment in favor of the defendants. In 
doing so, the court noted that an employer may be liable for the actions of its employees “so 
long as the tortious conduct is generally foreseeable and a natural incident of the employ-

185 537 N.Y.S.2d 219, 220 (N.Y. App. Div. 1989).
186 Id.
187 Id. at 220. See also Freeman v. St. Clare’s Hosp. & Health Ctr., 548 N.Y.S.2d 686 (N.Y. App. Div. 1989) 
(affirming judgment in favor of patient in action against hospital for failure to protect patient from rape by 
other patient while in multiple restraints and unsupervised in emergency department on grounds hospital 
violated duty to protect patient from injury).
188 Freeman, 548 N.Y.S.2d at 686.
189 559 N.Y.S.2d 510 (N.Y. App. Div. 1990).
190 Id. at 510.
191 Id. at 511.
192 Id.
193 93 N.Y.2d 932 (N.Y. 1999).
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ment.”194 Applying this principle, the court held that “[a]ssuming plaintiff’s allegations of 
sexual abuse are true, it is clear that the employee here departed from his duties for solely 
personal motives unrelated to the furtherance of the Hospital’s business.”195

 In Rodriguez v. Terence Cardinal Cooke Health Care Center, the Supreme Court of New 
York, Appellate Division, affirmed summary judgment for a defendant nursing home in a 
wrongful death and personal injury action filed after an assault on one resident by another 
resident.196 The court noted there was insufficient evidence to support a finding that the fa-
cility had notice of the assailant’s violent tendencies or deviated from the relevant industry 
standard of supervision.197 

 North Carolina
 In Burns v. Forsyth County Hospital Authority, a patient and his wife brought suit 
against a hospital for physical injury, lost earnings, mental anguish, and loss of consortium 
after the patient was allegedly injured when a mental patient with whom he shared a room 
threw a chair at him.198 The trial court entered a directed verdict for the hospital on most of 
the plaintiffs’ claims. On appeal, the Court of Appeals of North Carolina affirmed, noting 
“[t]here is no evidence that defendant hospital could have foreseen plaintiff being hit by a 
chair . . . .”199 
 In Johnson v. Amethyst Corp., the appellate court addressed a patient’s action against an 
alcohol and drug rehabilitation hospital and clinical assistant employed at the facility based 
on claims the assistant engaged in improper sexual contact with the plaintiff while she was 
a patient at the facility.200 The trial court dismissed plaintiff’s malpractice claim against the 
assistant, but the court of appeal reversed, holding the trial court erred in refusing to submit 
this claim to the jury.201 The court held that “[a] cause of action for medical malpractice may 
be initiated based on sexual advances by a health care professional.”202 

194 Id. at 933 (if employee “for purposes of his own departs from the line of his duty so that for the time 
being his acts constitute an abandonment of his service, the master is not liable”).
195 Id.
196 771 N.Y.S.2d 516, 516-17 (N.Y. App. Div. 2004).
197 Id; see also N.X. v. Cabrini Med’l Ctr., 719 N.Y.S.2d 60 (N.Y. Sup. Ct. 2001) (sexual assault on patient 
by surgical resident was not within scope of resident’s employment and could not form basis for vicarious 
liability of hospital and possibility of sexual assault by resident was too remote to be considered legally 
foreseeable).
198 344 S.E.2d 839 (N.C. Ct. App. 1986).
199 Id. at 845.
200 463 S.E.2d 397, 399 (N.C. Ct. App. 1995).
201 Id. at 401.
202  Id; see also Massengill v. Duke Univ. Med’l Ctr., 515 S.E.2d 70, 71-72 (N.C. Ct. App. 1999) (affirm-
ing summary judgment for licensed physician’s assistant on hospital patient’s medical malpractice claim 
on grounds physician’s assistant was not providing “professional services” to patient at time of alleged 
unlawful sexual act by physician’s assistant upon patient).
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 More recently, Blalock v. Department of Health and Human Services addressed a 
Certified Nurse Assistant’s (CNA) request for judicial review of a final decision of the 
Department of Health and Human Services to register a finding of substantiated allegations 
of misconduct by the CNA against a nursing home resident.203 Affirming the Department’s 
decision, the court held that substantial evidence supported a finding the CNA committed 
misconduct by verbally and physically abusing a nursing home resident.204

 Ohio
 In Taylor v. Doctors Hospital (West), a patient sued a hospital for injuries sustained dur-
ing an alleged sexual assault and sexual battery by an orderly employed by the hospital.205 
The plaintiff sought to hold the hospital liable on theories of respondeat superior and negli-
gence.206 On appeal, the Court of Appeals of Ohio affirmed the trial court’s order directing 
a verdict in favor of the hospital on the respondeat superior claim and the judgment entered 
on a jury verdict in the hospital’s favor on the negligence claim.207 As to the respondeat 
superior claim, the court held the claim was properly withheld from the jury because there 
was insufficient evidence the orderly was working within the scope of his employment at 
the time of the alleged assault and battery.208 According to the court, “[a]n intentional and 
willful attack committed by an agent or employee, to vent his own spleen or malevolence 
against the injured person, is a clear departure from his employment and his principal or 
employer is not responsible therefore . . . .”209 

 Oregon
 Laurie v. Patton Home for the Friendless involved an action by a nursing home resident 
against a nursing home for personal injuries sustained when an intruder broke in and attacked 
the resident.210 The trial court entered judgment in favor of the nursing home. In affirming 
that judgment on appeal, the Supreme Court of Oregon held the nursing facility did not 
have an absolute duty to protect its residents.211 Thereafter, in G.L. v. Kaiser Foundation 
Hospitals, Inc., the Court of Appeals of Oregon held a hospital could not be held liable for 

203 546 S.E.2d 177, 179-80 (N.C. Ct. App. 2001),
204 Id. at 181.
205 486 N.E.2d 1249 (Ohio Ct. App. 1985).
206 Id. at 1250.
207 Id. at 1252.
208 Id.
209 Id; see also Parker v. Baldwin Manor Nursing Home, Inc., No. 47714, 1984 WL 5090, at *2 (Ohio Ct. 
App. June 21, 1984) (genuine issues of material fact existed as to whether resident who struck plaintiff 
resident with cane was “characteristically disruptive” and whether facility was aware or should have been 
aware of resident’s violent/disruptive propensities”).
210 516 P.2d 76 (Or. 1973).
211 Id. at 78.
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damages on grounds of strict liability or implied contract, absent a statute, where a former 
patient sued the hospital for damages suffered after a sexual assault by an employee of the 
hospital.212

 South Carolina
 In Andrews v. United States, the Court of Appeals for the Fourth Circuit analyzed claims 
by a patient and her husband against the United States under the Federal Tort Claims Act.213 
The plaintiffs’ claims were for mental distress caused by the alleged medical malpractice of 
government employees when a therapist employed by the federal government convinced the 
patient that sexual intercourse with a physician’s assistant was the best course of treatment.214 
The United States District Court for the District of South Carolina entered judgment for the 
plaintiffs. In affirming, the Fourth Circuit held that the physician’s assistant’s supervisor 
“clearly” acted within the scope of his government employment when he negligently failed 
to provide adequate supervision of the treatment program in which the physician’s assistant 
seduced the patient.215

 Texas
 Both Texas state courts and the Fifth Circuit Court of Appeals have addressed the issue 
of a provider’s liability for injuries caused by third-party criminal conduct. Diversicare 
General Partner, Inc. v. Rubio, for example, involved a nursing home resident’s claim that 
she was sexually abused and sexually assaulted by another resident.216 The Texas Supreme 
Court held the resident’s claim amounted to a cause of action for departure from the accepted 
standard of care within the scope of the Medical Liability Insurance Improvement Act,217 
which requires plaintiffs to follow certain procedures when bringing medical malpractice 
claims.218

 Bodin v. Vagshenian involved patients who claimed they were sexually assaulted during 
treatment with the Department of Veterans Affairs.219 The plaintiffs sued under the Federal 
Tort Claims Act, alleging the federal government was liable for their treating psychiatrist’s 
assault and malpractice and for other clinic employees’ failure to prevent the assaults.220 

212 746 P.2d 731, 732 (Or. Ct. App. 1988).
213 732 F.2d 366, 367 (4th Cir. 1984).
214 Id. at 368.
215 Id. at 370.
216 185 S.W.3d 842, 845 (Tex. 2005).
217 Id. at 848.
218 Id. at 862.
219 462 F.3d 481, 483 (5th Cir. 2006).
220 Id.
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Following a bench trial, the United States District Court for the Western District of Texas 
granted judgment for the government based on lack of subject matter jurisdiction.221 On 
appeal, the Fifth Circuit held the psychiatrist acted outside his scope of employment, thus 
precluding recovery on the respondeat superior claims.222 The court also held that the in-
tentional tort exception to the Federal Tort Claims Act’s “scope of employment” immunity 
did not bar claims alleging other clinic employees failed to prevent the alleged assault.223

 Washington
 In another Federal Tort Claims Act case, Simmons v. United States, a patient sued the 
federal government for injuries sustained when her health service counselor wrongfully 
engaged in a sexual relationship with her.224 The United States District Court for the Western 
District of Washington entered judgment in favor of the patient.225 The Ninth Circuit Court 
of Appeals affirmed, holding the counselor was acting within the scope of his employment 
at the time of the sexual misconduct.226

221 Id.
222 Id. at 486.
223 Id.
224 805 F.2d 1363 (9th Cir. 1986).
225 Id. at 1364.
226 Id. at 1369.
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Appendix B

Relevant ISO CGL Policy Provisions

I. Insuring Agreement

SECTION I—COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to pay as 
damages because of “bodily injury” or “property damage” to which this insur-
ance applies. We will have the right and duty to defend the insured against any 
“suit” seeking those damages . . . .

 “Bodily Injury” means bodily injury, sickness or disease sustained by a person, 
including death resulting from any of these at any time.

COVERAGE B PERSONAL AND ADVERTISING INJURY LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to pay as dam-
ages because of “personal and advertising injury” to which this insurance applies.

 “Personal and advertising injury” means injury, including consequential “bodily 
injury”, arising out of one or more of the following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

c. The wrongful eviction from, wrongful entry into, or invasion of the right of private 
occupancy of a room, dwelling or premises that a person occupies, committed 
by or on behalf of its owner, landlord or lessor;

d. Oral or written publication, in any manner, of material that slanders or libels a 
person or organization or disparages a person’s or organization’s goods, products 
or services;

e. Oral or written publication, in any manner, of material that violates a person’s 
right of privacy;

f. The use of another’s advertising idea in your “advertisement”; or

g. Infringing upon another’s copyright, trade dress or slogan in your “advertise-
ment”.
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II.  Definition of “Insured”

SECTION II—WHO IS AN INSURED

1. If you are designated in the Declarations as:

a.  An individual, you and your spouse are insureds, but only with respect to the 
conduct of a business of which you are the sole owner.

b.  A partnership or joint venture, you are an insured. Your members, your partners, 
and their spouses are also insureds, but only with respect to the conduct of your 
business.

c.  A limited liability company, you are an insured. Your members are also insureds, 
but only with respect to the conduct of your business. Your managers are insureds, 
but only with respect to their duties as your managers.

d.  An organization other than a partnership, joint venture or limited liability com-
pany, you are an insured. Your “executive officers” and directors are insureds, but 
only with respect to their duties as your officers or directors. Your stockholders 
are also insureds, but only with respect to their liability as stockholders.

e.  A trust, you are an insured. Your trustees are also insureds, but only with respect 
to their duties as trustees.

2. Each of the following is also an insured:

a.  Your “volunteer workers” only while performing duties related to the conduct of 
your business, or your “employees”, other than either your “executive officers” (if 
you are an organization other than a partnership, joint venture or limited liability 
company) or your managers (if you are a limited liability company), but only 
for acts within the scope of their employment by you or while performing duties 
related to the conduct of your business. However, none of these “employees” or 
“volunteer workers” are insureds for:

(1) “Bodily injury” or “personal and advertising injury”:

(a) To you, to your partners or members (if you are a partnership or joint 
venture), to your members (if you are a limited liability company), to 
a “co- employee” while in the course of his or her employment or per-
forming duties related to the conduct of your business, or to your other 
“volunteer workers” while performing duties related to the conduct of 
your business;

(b) To the spouse, child, parent, brother or sister of that “co-employee” or 
“volunteer worker” as a consequence of Paragraph (1)(a) above;
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(c)  For which there is any obligation to share damages with or repay 
someone else who must pay damages because of the injury described 
in Paragraphs (1)(a) or (b) above; or

(d) Arising out of his or her providing or failing to provide professional 
health care services.

(2) “Property damage” to property:

(a) Owned, occupied or used by,

(b)  Rented to, in the care, custody or control of, or over which physical con-
trol is being exercised for any purpose by you, any of your “employees”, 
“volunteer workers”, any partner or member (if you are a partnership or 
joint venture), or any member (if you are a limited liability company).

b. Any person (other than your “employee” or “volunteer worker”), or any orga-
nization while acting as your real estate manager.

 “Volunteer worker” means a person who is not your “employee”, and who do-
nates his or her work and acts at the direction of and within the scope of duties 
determined by you, and is not paid a fee, salary or other compensation by you 
or anyone else for their work performed for you.

III. “Additional Insured” Endorsement

ADDITIONAL INSURED—MANAGERS OR LESSORS OF PREMISES

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

1. Designation of Premises (Part Leased to You):
2. Name of Person or Organization (Additional Insured):
3. Additional Premium:

(If no entry appears above, the information required to complete this endorsement will 
be shown in the Declarations as applicable to this endorsement.)

WHO IS AN INSURED (Section II) is amended to include as an insured the person or 
organization shown in the Schedule but only with respect to liability arising out of the 
ownership, maintenance or use of that part of the premises leased to you and shown in 
the Schedule and subject to the following additional exclusions:
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This insurance does not apply to:

1. Any “occurrence” which takes place after you cease to be a tenant in that premises.

2. Structural alterations, new construction or demolition operations performed by or 
on behalf of the person or organization shown in the Schedule.

IV. Policy Conditions

 A. Timely Notice 

2. Duties In The Event Of Occurrence, Offense, Claim Or Suit

a.  You must see to it that we are notified as soon as practicable of an “occurrence” 
or an offense which may result in a claim. To the extent possible, notice should 
include:

(1) How, when and where the “occurrence” or offense took place;

(2) The names and addresses of any injured persons and witnesses; and

(3) The nature and location of any injury or damage arising out of the “occur-
rence” or offense.

b.  If a claim is made or “suit” is brought against any insured, you must:

(1) Immediately record the specifics of the claim or “suit” and the date received; 
and

(2) Notify us as soon as practicable.

You must see to it that we receive written notice of the claim or “suit” as soon 
as practicable.

c.  You and any other involved insured must:

(1) Immediately send us copies of any demands, notices, summonses or legal 
papers received in connection with the claim or “suit”;

(2) Authorize us to obtain records and other information;

(3) Cooperate with us in the investigation or settlement of the claim or defense 
against the “suit”; and

(4) Assist us, upon our request, in the enforcement of any right against any 
person or organization which may be liable to the insured because of injury 
or damage to which this insurance may also apply.

d.  No insured will, except at that insured’s own cost, voluntarily make a payment, 
assume any obligation, or incur any expense, other than for first aid, without 
our consent.
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 B. Other Insurance

4. Other Insurance

 If other valid and collectible insurance is available to the insured for a loss we 
cover under Coverages A or B of this Coverage Part, our obligations are limited as 
follows:

a.  Primary Insurance

 This insurance is primary except when b. below applies. If this insurance is 
primary, our obligations are not affected unless any of the other insurance is 
also primary. Then, we will share with all that other insurance by the method 
described in c. below.

b. Excess Insurance

 This insurance is excess over:

(1)  Any of the other insurance, whether primary, excess, contingent or on any 
other basis:

(a)  That is Fire, Extended Coverage, Builder’s Risk, Installation Risk or 
similar coverage for “your work”;

(b)  That is Fire insurance for premises rented to you or temporarily oc-
cupied by you with permission of the owner;

(c)  That is insurance purchased by you to cover your liability as a tenant for 
“property damage” to premises rented to you or temporarily occupied 
by you with permission of the owner; or

(d)  If the loss arises out of the maintenance or use of aircraft, “autos” or 
watercraft to the extent not subject to Exclusion g. of Section I—Cover-
age A—Bodily Injury And Property Damage Liability.

(2)  Any other primary insurance available to you covering liability for damages 
arising out of the premises or operations for which you have been added as 
an additional insured by attachment of an endorsement.

When this insurance is excess, we will have no duty under Coverages A or B to 
defend the insured against any “suit” if any other insurer has a duty to defend the 
insured against that “suit”. If no other insurer defends, we will undertake to do 
so, but we will be entitled to the insured’s rights against all those other insurers.

When this insurance is excess over other insurance, we will pay only our share 
of the amount of the loss, if any, that exceeds the sum of:

(1) The total amount that all such other insurance would pay for the loss in the 
absence of this insurance; and
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(2) The total of all deductible and self-insured amounts under all that other 
insurance.

We will share the remaining loss, if any, with any other insurance that is not 
described in this Excess Insurance provision and was not bought specifically 
to apply in excess of the Limits of Insurance shown in the Declarations of this 
Coverage Part.

c.  Method Of Sharing

 If all of the other insurance permits contribution by equal shares, we will follow 
this method also. Under this approach each insurer contributes equal amounts 
until it has paid its applicable limit of insurance or none of the loss remains, 
whichever comes first.

 If any of the other insurance does not permit contribution by equal shares, we 
will contribute by limits. Under this method, each insurer’s share is based on 
the ratio of its applicable limit of insurance to the total applicable limits of 
insurance of all insurers.

 C. Contractual Liability

 b. Contractual Liability

“Bodily injury” or “property damage” for which the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement. 
This exclusion does not apply to liability for damages:

(1)  That the insured would have in the absence of the contract or agreement; or

(2)  Assumed in a contract or agreement that is an “insured contract”, provided 
the “bodily injury” or “property damage” occurs subsequent to the execution 
of the contract or agreement. Solely for the purposes of liability assumed 
in an “insured contract”, reasonable attorney fees and necessary litigation 
expenses incurred by or for a party other than an insured are deemed to be 
damages because of “bodily injury” or “property damage”, provided:

(a)  Liability to such party for, or for the cost of, that party’s defense has 
also been assumed in the same “insured contract”; and

(b)  Such attorney fees and litigation expenses are for defense of that party 
against a civil or alternative dispute resolution proceeding in which 
damages to which this insurance applies are alleged.

 “Insured contract” is defined as:

a.  A contract for a lease of premises. However, that portion of the contract for a 
lease of premises that indemnifies any person or organization for damage by fire 
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to premises while rented to you or temporarily occupied by you with permission 
of the owner is not an “insured contract”;

b.  A sidetrack agreement;

c.  Any easement or license agreement, except in connection with construction or 
demolition operations on or within 50 feet of a railroad;

d.  An obligation, as required by ordinance, to indemnify a municipality, except 
in connection with work for a municipality;

e.  An elevator maintenance agreement;

f.  That part of any other contract or agreement pertaining to your business (includ-
ing an indemnification of a municipality in connection with work performed 
for a municipality) under which you assume the tort liability of another party to 
pay for “bodily injury” or “property damage” to a third person or organization. 
Tort liability means a liability that would be imposed by law in the absence of 
any contract or agreement.

  Paragraph f. does not include that part of any contract or agreement:

(1)  That indemnifies a railroad for “bodily injury” or “property damage” arising 
out of construction or demolition operations, within 50 feet of any railroad 
property and affecting any railroad bridge or trestle, tracks, road-beds, tun-
nel, underpass or crossing;

(2)  That indemnifies an architect, engineer or surveyor for injury or damage 
arising out of:

(a)  Preparing, approving, or failing to prepare or approve, maps, shop 
drawings, opinions, reports, surveys, field orders, change orders or 
drawings and specifications; or

(b)  Giving directions or instructions, or failing to give them, if that is the 
primary cause of the injury or damage; or

(3)  Under which the insured, if an architect, engineer or surveyor, assumes 
liability for an injury or damage arising out of the insured’s rendering or 
failure to render professional services, including those listed in (2) above 
and supervisory, inspection, architectural or engineering activities.
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 D. Supplementary Payments

SUPPLEMENTARY PAYMENTS—COVERAGES A AND B

2.  If we defend an insured against a “suit” and an indemnitee of the insured is also 
named as a party to the “suit”, we will defend that indemnitee if all of the following 
conditions are met:

a.  The “suit” against the indemnitee seeks damages for which the insured has 
assumed the liability of the indemnitee in a contract or agreement that is an 
“insured contract”;

b.  This insurance applies to such liability assumed by the insured;

c.  The obligation to defend, or the cost of the defense of, that indemnitee, has also 
been assumed by the insured in the same “insured contract”;

d.  The allegations in the “suit” and the information we know about the “occur-
rence” are such that no conflict appears to exist between the interests of the 
insured and the interests of the indemnitee;

e. The indemnitee and the insured ask us to conduct and control the defense of that 
indemnitee against such “suit” and agree that we can assign the same counsel 
to defend the insured and the indemnitee; and

f.  The indemnitee:

(1) Agrees in writing to:

(a)  Cooperate with us in the investigation, settlement or defense of the 
“suit”;

(b)  Immediately send us copies of any demands, notices, summonses or 
legal papers received in connection with the “suit”;

(c)  Notify any other insurer whose coverage is available to the indemnitee; 
and

(d)  Cooperate with us with respect to coordinating other applicable insur-
ance available to the indemnitee; and

(2) Provides us with written authorization to:

(a)  Obtain records and other information related to the “suit”; and

(b)  Conduct and control the defense of the indemnitee in such “suit”.

So long as the above conditions are met, attorneys’ fees incurred by us in the de-
fense of that indemnitee, necessary litigation expenses incurred by us and neces-
sary litigation expenses incurred by the indemnitee at our request will be paid as 
Supplementary Payments. Notwithstanding the provisions of Paragraph 2.b.(2) of 
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Section I—Coverage A—Bodily Injury And Property Damage Liability, such pay-
ments will not be deemed to be damages for “bodily injury” and “property damage” 
and will not reduce the limits of insurance.

Our obligation to defend an insured’s indemnitee and to pay for attorneys’ fees and 
necessary litigation expenses as Supplementary Payments ends when:

a.  We have used up the applicable limit of insurance in the payment of judgments 
or settlements; or

b.  The conditions set forth above, or the terms of the agreement described in 
Paragraph f. above, are no longer met.

V. Coverage Exclusions

 A. Bodily Injury and Property Damage Coverage

 This insurance does not apply to:

a.  Expected Or Intended Injury

 “Bodily injury” or “property damage” expected or intended from the standpoint 
of the insured. This exclusion does not apply to “bodily injury” resulting from 
the use of reasonable force to protect persons or property.

 * * *
c.  Liquor Liability

 “Bodily injury” or “property damage” for which any insured may be held liable 
by reason of:

(1) Causing or contributing to the intoxication of any person;

(2) The furnishing of alcoholic beverages to a person under the legal drinking 
age or under the influence of alcohol; or

(3) Any statute, ordinance or regulation relating to the sale, gift, distribution or 
use of alcoholic beverages.

 This exclusion applies only if you are in the business of manufacturing, dis-
tributing, selling, serving or furnishing alcoholic beverages.
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 B. Personal and Advertising Injury Coverage 

This insurance does not apply to:

a. Knowing Violation Of Rights Of Another

 “Personal and advertising injury” caused by or at the direction of the insured 
with the knowledge that the act would violate the rights of another and would 
inflict “personal and advertising injury”.

 * * *
d.  Criminal Acts

 “Personal and advertising injury” arising out of a criminal act committed by or 
at the direction of the insured.

 C. Assault and Battery Exclusion for Specific Risks

1. Exclusion a. of 2. Exclusions, COVERAGE A BODILY INJURY AND PROPERTY 
DAMAGE LIABILITY, SECTION I—COVERAGES, is replaced by:

a.  Expected Or Intended Injury, Or Assault Or Battery

  “Bodily injury” or “property damage”:

(1) Expected or intended from the standpoint of any insured; or

(2) Arising out of assault or battery, or out of any act or omission in connection 
with the prevention or suppression of an assault or battery.

2.  Exclusion z. is added to 2. Exclusions of COVERAGE B PERSONAL AND AD-
VERTISING INJURY LIABILITY, SECTION I—COVERAGES:

 This insurance does not apply to:

z.  Assault Or Battery

 “Personal and advertising injury” arising out of assault or battery, or out of any 
act or omission in connection with the prevention or suppression of an assault 
or battery.
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